
UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

Vermont Public Power Supply Authority,

     Complainant,

v. Docket No. EL03–___–000

PG&E Energy Trading – Power. L.P., 
and PG&E National Energy Group, 
Inc.,

     Respondents.

COMPLAINT REQUESTING FAST TRACK PROCESSING 
OF VERMONT PUBLIC POWER SUPPLY AUTHORITY

Pursuant to Sections 205, 306, and 309 of the Federal Power Act (“FPA”), 16 

U.S.C. §§ 824d, 825e, 825h (2000), and to Commission Rule 206, 18 C.F.R. § 385.206 

(2003), the Vermont Public Power Supply Authority (“VPPSA”) files this complaint 

against PG&E Energy Trading – Power. L.P. (“PGET”). PGET has suspended its 

provision of jurisdictional service to VPPSA without benefit of an order from this 

Commission authorizing the suspension or termination of service. VPPSA requests that 

the Commission determine that PGET’s suspension of service contravenes the parties’ 

contracts, and that the Commission direct PGET to resume the provision of service unless 

or until VPPSA and PGET agree to amend their contracts or this Commission authorizes 

the non-consensual termination of service by PGET.

Summary

In January of 2002, VPPSA contracted with PGET to purchase 20-25 NW of 

installed capacity and associated firm energy for a five year period commencing on 
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January 1, 2003. This purchase represents approximately 20-25% of VPPSA’s energy 

portfolio over this five-year period.

After providing service under these agreements for six months, PGET now 

appears to have decided to pull the plug, and it is doing so without advance notice to 

VPPSA, the customer, and with no notice whatsoever to the Commission. VPPSA 

learned of the suspension of service this morning, when it attempted to schedule energy 

deliveries for Friday, July 4. Replacing the energy that PGET is obligated to provide over 

the term of this contract, under current market conditions, may cost an additional ten 

million dollars. This may be compared to a total annual revenue requirement for 

VPPSA’s members of $45 million. Retail rates of some of VPPSA’s members could 

increase by as much as 15% if this contract is terminated without remedy. If conduct of 

this sort by participants in the bulk power markets is allowed, then Part II of the Federal 

Power Act might as well be taken off the books. VPPSA therefore asks that the 

Commission direct PGET to resume service under the terms and conditions of the parties’ 

contract unless and until the Commission authorizes modification or termination of the 

rate schedule under FPA § 206.

I. PARTIES 

The parties to this proceeding are:

VPPSA is an instrumentality established under the laws of the State of Vermont. 

It provides electricity to its fourteen (14) municipal members and has ownership in bulk 

power facilities in Vermont. VPPSA also assists its members in planning their power 

supply and sales, and serves as an aggregator for a number of non-member municipal and 

cooperative customers in Vermont, New Hampshire, and Massachusetts. The aggregate 
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load served by VPPSA is on the order of 120 MW on the winter peak and 100 MW on 

the summer peak.

PG&E Energy Trading – Power, L.P. (“PGEN”) is a Delaware limited partnership 

and a FERC-jurisdictional public utility, previously known as USGen Power Services, 

L.P., that has enjoyed market-based rate authority since 1995.1

PG&E National Energy Group, Inc., guarantees the performance of PGEN under 

the First Amendment to the Enabling Agreement.

II. COMMUNICATIONS

All communications concerning this filing should be addressed to:

Ben Finkelstein <ben.finkelstein@spiegelmcd.com>

Frances E. Francis <frances.francis@spiegelmcd.com>

SPIEGEL & MCDIARMID

1333 New Hampshire Ave., NW
Washington, DC 20036
Tel.  (202) 879-4000
Fax  (202) 393-2866

William J. Gallagher, General Manager <gallaghe@vppsa.com>

VERMONT PUBLIC POWER SUPPLY AUTHORITY

5195 Stowe-Waterbury Road
P.O. Box 298
Waterbury Ctr., VT 05677-0298
Tel.  (802) 244-7678
Fax  (802) 244-6889

VPPSA hereby agrees pursuant to Commission Rule 2010(f)(3), to accept service via 

e-mail of any pleading that is filed with the Commission electronically.

III. BACKGROUND 

VPPSA entered into an “Enabling Agreement” with PGET as of December 1, 

1997. This is an umbrella agreement that establishes general terms and conditions under 

1 USGen Power Services, L.P., 73 F.E.R.C. ¶ 61,302 (1995).
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which the parties may enter into individual transactions. Each transaction is evidenced by 

a Transaction Letter, and each Transaction Letter, together with the Enabling Agreement, 

constitutes a contract governing that transaction. VPPSA and PGET executed an 

amendment to the Enabling Agreement effective as of January 25, 2002. VPPSA does not 

know whether the Enabling Agreement and the First Amendment were filed by PGET 

pursuant to FPA § 205, or whether they have simply been referenced in PGET’s quarterly 

reports. Copies of these agreements are included as Exhibits A and B hereto.

On January 28, 2002, VPPSA and PGET executed two Transaction Letters, one 

for the purchase and sale of 20-25 MW of installed capacity (25 MW during December-

March and 20 MW during April-November), and another for the purchase and sale of 

energy associated with the aforesaid installed capacity, for a five-year period 

commencing on January 1, 2003. Copies of these agreements are included as Exhibits C 

and D hereto. The energy is identified in Exhibit C as “firm.” Under section 8.2 of the 

Enabling Agreement, firm energy delivery may be interrupted only on account of Force 

Majeure or for other reasons specifically agreed to. The Transaction Letter does not 

establish any additional bases for interruption of delivery.

Force Majeure is defined in section 10 of the Enabling Agreement:

Neither party shall be considered to be in default in the 
performance of any obligations under this Agreement when a 
failure of performance shall be due to an event of force majeure. 
The term “force majeure” shall mean events that are beyond the 
control of the party affected, including, without limitation:  flood, 
earthquake, tornado, storm, fire, civil disobedience, labor disputes, 
labor or material shortage, sabotage, restraint by court order or 
public authority (whether valid or invalid), and action or non-
action by or inability to obtain or keep the necessary Regulatory 
Approvals which by the exercise of due diligence such party could 
not reasonably have been expected to avoid and which by exercise 
of due diligence it has been unable to overcome. An event of force 
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majeure shall also include government action (other than the 
imposition of Taxes) that results in the price at which Power or 
Other Services may be available under a Transaction being fixed or 
established by any governmental authority following execution of 
the Transaction Letter at a level resulting in a price that in the case 
of Seller is lower than the Contract Price and in the case of Buyer 
is higher than the Contract Price. Nothing contained herein shall be 
construed to require any party claiming Force Majeure to settle any 
strike or labor dispute. No party shall be relieved of its obligation 
to perform if such failure is due to causes arising out of its own 
negligence or due to removable or remediable causes which it fails 
to remove or remedy within a reasonable time period. Either party 
rendered unable to fulfill any of its obligations under this 
agreement by reason of an event of force majeure shall give 
prompt written notice of such fact to the other party and shall 
exercise due diligence to remove such inability with all reasonable 
dispatch. In a Power Transaction, interruption by a Transmitting 
Utility shall not be deemed to be a force majeure event unless (i) 
the party contracting with such Transmitting Utility shall have 
made arrangements with such Transmitting Utility for the firm 
transmission, as defined under that Transmitting Utility's tariff, of 
the Power to be Scheduled hereunder and (ii) such interruption is 
due to an event of force majeure or implementation of curtailment 
procedures as defined and set forth in the Transmitting Utility's 
tariff.

VPPSA is not aware of any circumstance involving its purchase of power and energy 

from PGET that would qualify as Force Majeure. 

IV. VPPSA IS ENTITLED TO RELIEF

The most fundamental obligation of a public utility is to provide utility service. A 

public utility simply does not have the right to refuse to provide service under the terms 

of FERC-jurisdictional agreements. As the Commission’s regulations provide:

No public utility shall, directly or indirectly, demand, 
charge, collect or receive any rate, charge or compensation 
for or in connection with electric service subject to the 
jurisdiction of the Commission, or impose any 
classification, practice, rule, regulation or contract with 
respect thereto, which is different from that provided in a 
rate schedule required to be on file with this Commission 
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unless otherwise specifically provided by order of the 
Commission for good cause shown.

18 C.F.R. § 35.1(e) (2003) (emphasis added). If a FERC-jurisdictional rate schedule 

specifies the circumstances under which service may be interrupted, then service may not 

be interrupted on any other ground.

These principles were recently affirmed by the Commission in Richard 

Blumenthal, Attorney General of the State of Connecticut v. NRG Power Marketing, Inc., 

103 F.E.R.C. ¶ 61,344 (June 25, 2003), where the Commission was faced with a power 

marketer seeking to discontinue wholesale power sales to Connecticut Light & Power 

Company. NRG had declared the power sales contract terminated shortly before filing for 

bankruptcy, but the Commission ordered NRG to continue service. NRG then rescinded 

its termination of the contracts and rejected it as an executory contract under the auspices 

of its bankruptcy filing. The Commission ruled that irrespective of whether NRG’s 

conduct was labeled a breach of contract or a termination of service, NRG was subject to 

this Commission’s regulatory Authority. Id. at PP 30, 46, 61.

The contracts governing PGET’s sales of capacity and energy to VPPSA are 

FERC-jurisdictional. They represent a purchase and sale for a five-year period of 

capacity and associated firm energy. PGET has no right to unilaterally terminate its 

obligations under this agreement, and no right to suspend performance other than in 

circumstances of Force Majeure not present here. Accordingly, the Commission should 

direct PGET to resume providing service to VPPSA.

VPPSA recognizes that, in light of the recent upturn in natural gas prices, the 

contracts at issue are favorable to VPPSA, at least in the short term. VPPSA further

acknowledges that, because the contracts for capacity and energy sales are FERC-
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jurisdictional, they are subject to prospective modification under a “public interest” 

standard via FPA § 206. But precisely because PGET does have recourse to a regulatory 

remedy, there is no legal or equitable basis for allowing PGET recourse to the “self-help” 

remedy of suspending utility service.

V. EFFORTS TO RESOLVE THE DISPUTE INFORMALLY HAVE 
FAILED, AND ALTERNATIVE DISPUTE RESOLUTION IS NOT 
APPROPRIATE

PGET has informed VPPSA that it is suspending performance under the energy 

transaction “indefinitely,” and is not willing to negotiate on the matter. We have been 

informed that a dispute of this nature is not amenable to resolution by means of the 

Commission’s Enforcement Hot-Line.

In these circumstances, the matter is plainly ripe for Commission decision, and is 

not amenable to alternative dispute resolution.

VI. FAST TRACK PROCESSING OF THE COMPLAINT IS 
WARRANTED

Time is of the essence in resolving this dispute. VPPSA must make arrangements 

to replace the capacity and energy that PGET is refusing to supply. VPPSA does not 

know at this point whether it should merely be making short term stop-gap arrangements 

or whether it must now look to fill a 54-month hole in its power supply plans. Moreover, 

incidents such as PGET’s suspension of service have a tendency to increase uncertainty 

and thereby destabilize markets. The Commission can best protect the public interest by 

laying down clear, easily-understood rules and assuring market participants of swift relief 

when FERC-jurisdictional utilities attempt to evade their obligations.

Fast track processing of the instant complaint is therefore warranted in order to 

resolve this dispute promptly and either cause PGET to resume service or else excuse 
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PGET from further performance so that VPPSA can proceed to secure power and energy 

for its members without a clouded legal landscape.

VII. RELIEF REQUESTED

For the reasons set forth above, the Commission should (1) process this complaint 

under its fast-track procedures; (2) order PGET to resume service to VPPSA under the 

terms and conditions of the contracts included in this Complaint; and (3) provide any 

other relief it deems necessary or appropriate.

Respectfully submitted,

Ben Finkelstein
Frances E. Francis

Attorneys for 
Vermont Public Power Supply 
Authority

Law Offices of:
Spiegel & McDiarmid
1333 New Hampshire Avenue, NW
Washington, DC 20036
(202) 879-4000

July 3, 2003

  /s/ Ben Finkelstein
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CERTIFICATE OF SERVICE

I hereby certify that I have on this 3rd day of July, 2003, caused the 

foregoing document to be sent to the Respondents by fax and to interested regulatory 

bodies by overnight delivery to the following parties: 

Ben Finkelstein

Law Offices of:
Spiegel & McDiarmid
1333 New Hampshire Avenue, NW
Washington, DC  20036
(202) 879-4000

  /s/ Ben Finkelstein
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ATTACHMENT B
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ATTACHMENT C
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200307035034 Received FERC OSEC 07/03/2003 04:52:00 PM Docket#  EL03-208-000



200307035034 Received FERC OSEC 07/03/2003 04:52:00 PM Docket#  EL03-208-000



200307035034 Received FERC OSEC 07/03/2003 04:52:00 PM Docket#  EL03-208-000



Submission Contents

FastTrackComplaint.doc
FastTrackComplaint.doc················································ 1-9

VPPSAAttachments.pdf
VPPSAAttachments.pdf·················································· 10-37

200307035034 Received FERC OSEC 07/03/2003 04:52:00 PM Docket#  EL03-208-000


	200307035034
	FastTrackComplaint.doc
	VPPSAAttachments.pdf
	Submission Contents


